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Outcome Document 

Potsdam, 20 June 2018 

On 20 June 2018, the German Environment Agency and the Institute for Advanced Sus-
tainability Studies convened a trans-disciplinary workshop in Potsdam to discuss both the 
intended function of the benefit-sharing concept under the principle of the common herit-
age of mankind in UNCLOS and current work at the ISA to develop a benefit-sharing 
mechanism. More than 20 participants attended the workshop including representatives of 
the German ministries responsible for different aspects of deep seabed mining, academic 
researchers, as well as NGO and stakeholder representatives.  

Central outcomes of the workshop are:  

Introduction  

• The international seabed beyond national jurisdiction (“the Area”) and the deep 
ocean in its present state deliver a wide range of ecosystem services to humankind. 
All of humanity benefits from its contributions to climate regulation and biodiversity, 
to mention just two examples. The natural capital of the deep ocean is significant 
and should be considered of great relevance to humanity.  

• As current knowledge of deep ocean ecosystems is limited, our knowledge of these 
potential benefits and of the risk dimension from mining is also limited. Natural sci-
entists are therefore continuing to research, identify and study these complex eco-
systems, while social scientists are working to assess their various benefits to hu-
manity. 

• It was noted that Part XI UNCLOS was developed more than 40 years ago to enable 
resource exploitation and was based on the presumption that such exploitation 
would generate a benefit. 

• Participants noted that the global Agenda 2030 and the Convention on Biodiversity 
have established globally applicable guiding principles for the direction of future 
governance development. The historic exploitation paradigm should be interpreted 
in light of these new guiding principles. 
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• The obligation to impose effective environmental protection measures coupled with 
appropriate taxation may help stimulate innovation.  

The Concept of Natural Capital and the Net Benefit for Humanity 

• Economists are applying concepts of natural wealth and natural capital to quantify 
the present and future value of the deep ocean’s ecosystem services. Natural capi-
tal refers to an economic assessment of the ecosystem services and biodiversity. 

• Human activities should be organised in such a way as to deliver an increase in 
human wealth over time. Natural capital, human capital and financial capital as well 
as knowledge and social capital are all important components. A sustainable ap-
proach presupposes that, at a minimum, the level of available natural capital should 
remain the same or, ideally, be increased by any activity.  

• Any assessment of the benefits of future deep seabed mining activities must there-
fore take into account not only the costs and benefits of the activity itself but also 
any impacts the activity may have on the natural capital of the area.  

• Methodologies developed by economists concerning natural wealth and natural cap-
ital allow for the quantification of the present and future value of ecosystem ser-
vices. These quantifications are integral to social scientists’ efforts to assess poten-
tial benefits.  

• Workshop participants proposed that a key measure of success for the ISA will be 
the delivery of an objective and fair framework for benefit-sharing. Moreover, it was 
considered crucial that the ISA fully integrate economic competencies into its deci-
sion-making processes. It was proposed that the LTC’s economic expertise could be 
enhanced, working groups either of the LTC or of the Council could be created and 
that experience and best practices from other international bodies are drawn upon. 

• It was also discussed at which level the assessment of net benefit should be under-
taken. Three levels of assessment can be considered: at the level of individual plans 
of work, at the regional level, and of deep seabed mining activities as a whole. 
Some participants questioned whether a global assessment could be conducted by 
the competent authorities at the national level. It was felt that national authorities 
could, however, conduct assessments at the project level as part of their due dili-
gence obligations as sponsoring States. 

The Principle of the Common Heritage of Mankind in Light of the 
United Nations Sustainable Development Goals (SDGs) and the 
Precautionary Principle 

• Part XI UNCLOS declares the Area and its resources as the common heritage of 
mankind. This principle should be interpreted and implemented in light of the pre-
cautionary principle and the Sustainable Development Goals (SDGs). 



26 July 2018 3 

• While the principle of the common heritage of mankind is legally anchored in UN-
CLOS, the precautionary principle is legally anchored in the Mining Code 
(=exploration regulations – so far). International law theory suggests that UNCLOS 
is to be interpreted in view of fundamental decisions such as the 2030 Sustainability 
Agenda of the UN General Assembly. As a result, a net benefit was  debated as a 
legal requirement in order to comply with the principle of the common heritage of 
mankind.  

• The principle of the common heritage of mankind in light of the SDGs and the pre-
cautionary approach requires both cost-benefit and cost-effectiveness analyses of 
potential deep seabed mining activities. 

• Economic theory sees cost-benefit analysis as a tool to enable the economic analy-
sis of activities, potential revenues and environmental damage in monetary terms, 
whereas cost-effectiveness analysis can enable an expanded analysis to include 
non-monetary aspects. 

• The SDGs were seen as a comprehensive set of global goals that could be used to 
assess whether potential deep seabed mining activities provide a net benefit toward 
the achievement of sustainability. The SDGs can also be considered to reflect the 
diverse needs and priorities of developing countries which must be taken into ac-
count in the design of the benefit-sharing mechanism. 

• Workshop participants suggested the ISA Assembly should serve as the ultimate 
decision-making body to ensure that activities in the Area are fully and transparent-
ly assessed in regard to their net benefit. The ISA’s current institutional capacity to 
integrate economic expertise into its decision-making processes and to ensure ap-
propriate checks and balances between the organs was questioned by some partic-
ipants, however.    

• Participants also discussed whether a requirement to provide net benefit could be 
an additional criterion for approval of applications for commercial exploitation. No 
common view was reached as Article 140 (1) allows for different interpretations. 

Benefit-Sharing with Regard to Activities in the Area 

• Benefit-sharing is a core element of the principle of the common heritage of man-
kind. According to Article 140 (2) UNCLOS, the Authority shall provide for the equi-
table sharing of financial and other economic benefits derived from activities in the 
Area through any appropriate mechanism, on a non-discriminatory basis. 

• As UNCLOS places equal emphasis on “other economic benefits” these must be 
identified and efforts need to be taken for them to be fully shared. These may in-
clude marine spatial planning, training and technology transfer, capacity building, 
investment in developing countries, joint ventures for mining, processing and relat-
ed services, joint applications, generally more development aid. Some workshop 
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participants argued that the processes for sharing of non-monetary benefits re-
quires further elaboration as an alternative if financial benefit sharing runs dry. 

• It was also discussed whether aspects of the economic value chain of deep seabed 
mining activities that are not under the regulatory purview of the ISA such as sub-
sequent processing activities, potential jobs and technology opportunities associat-
ed with these should be viewed as “other economic benefits”.  If so, the issue was 
raised if and how these could be shared.  

Perspectives of the Global South 

• Some workshop participants pointed out that present global economic practices 
support non-sustainable resource exploitation at some detriment to developing 
countries, as some of these countries, in particular least-developed countries, have 
to rely on resource exploitation to generate income for their domestic needs. In the 
view of the principle of Common Heritage of Mankind, it was suggested that care 
should be taken to provide financial and other economic resources as an outcome 
of activities in the Area to those states, which could make a true difference on the 
ground. 

• Specific ideas discussed included knowledge transfer through the creation of an ISA 
Deep Sea University based on the model of the IMO’s World Maritime University, di-
rect support for key constituencies such as the SIDS and landlocked states, transfer 
mechanisms such as from monies received by Sponsoring States, and support for 
increased monitoring efforts. These approaches could be considered to fall under 
the term “other economic benefits”.  

• The role of the Enterprise, the reserve system and the implications of developing 
countries acting as sponsoring States were also discussed. It was pointed out that 
procedural mechanisms will need to be strengthened, including the proposed In-
spectorate. Likewise, potential conflicts of interest should be resolved to ensure 
that the Global South truely benefits from activities in the Area, including through 
increased knowledge and the development of human and natural capital develop-
ment.  

• It was also noted that the countries considered part of the Global South are ex-
tremely diverse. It is therefore difficult to make broad generalizations about their 
needs and interests.   

Development of an Appropriate Payment Mechanism for Financial 
Benefits 

• The ISA can only distribute financial benefits in accordance with the common herit-
age principle if such funds are available and only after they have been received.  
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• All proposed mechanisms for the distribution of financial benefits must be examined 
in detail to ensure that optimum benefits to Humanity can be delivered.  

• It may be necessary to consider whether the funds potentially available for distribu-
tion need to be fully “ring-fenced”. This means that the ISA’s operating costs in 
their entirety, including monitoring costs, funding for a potential liability mecha-
nism, environmental obligations and other regulatory issues, are fully captured 
elsewhere, taking into account Arts. 171, 172 and 173.  

• The different payment mechanisms under consideration have different timing impli-
cations. This means that the available financial benefit under each mechanism – or 
net-present-value – is different. When different discount rates are then applied, 
these mechanisms deliver potentially different levels of benefit.   

• Three conceptual approaches to a payment mechanism can currently be discerned. 
The first approach is based on an upfront license payment which provides the ben-
eficiary with a specific amount without delay and without risk of non-payment. In 
order to determine the optimal amount of an upfront licence payment auction pro-
cesses could have been considered. The second approach, based on profit-sharing, 
would only provide returns at a much later stage, and would require a robust ac-
counting process to calculate the amount due. If done correctly, however, this ap-
proach would most closely capture the agreed share of the actual upside being de-
livered.  

• The third approach based on the distribution of royalties from the actual amount of 
minerals extracted (referred to as the MIT approach) has now been included in the 
second draft of the Exploitation Regulations. This approach provides for payments 
based on an agreed formula to be delivered if and when operations begin.  

• The payment mechanism currently being proposed considers various fees, insur-
ance mechanisms and fund structures which will need to be reviewed in detail as 
they become more concrete. The “ranking” of potential beneficiaries may be a chal-
lenge to be determined according to legal and policy requirements. 

• When examining these approaches, workshop participants suggested that any pro-
posed numbers must be carefully assessed to determine the best option. It may 
prove necessary to combine elements of the different approaches. Ultimately, it 
must clearly be shown that that mankind as a whole will be the primary beneficiary 
of the payment mechanism selected.  

• Another issue was raised in regard to the allowable costs, in particular external 
funding costs, that may be deducted when calculating the payments due under the 
chosen mechanism. Care must be taken to minimize such costs, for instance 
through effective procurement processes, tendering and arms-length pricing, in or-
der to ensure that benefits are optimized. This is particularly relevant in regard to 
costs occurring beyond the ISA’s direct control such as expenses incurred prior to 
exploitation contracts and for land-based processing such as smelting which are 
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regulated nationally rather than by the ISA as activities in the Area. It was pro-
posed that these be excluded from the calculation of payments.    

• Irrespective of the payment mechanism chosen, it must be ensured that the eco-
nomic rationale behind the mechanism upholds the principle of the common herit-
age of mankind and ensures an equitable sharing of benefits. 

• Participants noted that the model prepared by the Massachusetts Institute of Tech-
nology at the ISA’s request will need to be reviewed against the criteria contained 
in UNCLOS and the considerations above. This will include whether the model 
would deliver appropriate, optimal amount and is comparable to the approach tak-
en with terrestrial mining operations.  

• Debate ensued as to how the proposed regime could best be implemented to en-
sure that future generations will also benefit from the common heritage. The inter-
ests of developing countries and the move toward a sustainable circular economy 
will also need to be considered in this regard. 

Additional Points of Discussion 

• Participants noted the need to ensure coherence between the financial regimes and 
environmental protection requirements for mining operations in the Area and those 
on the continental shelves, otherwise investors may avoid mining under the ISA 
regulations. Economic issues will also play a role here.   

• In addition to proposals for enhancing the role of economic expertise in the drafting 
of new regulations as well as in the on-going control of mining operations, it was 
also discussed that the role of States Parties should be strengthened. This could 
occur through both the creation of Council working groups and mechanisms to fos-
ter participation. Furthermore, the need for additional environmental expertise, for 
example in the LTC, was also stressed.  
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